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411 Repicnal Divectors,

_ s, Gfficers-In-Chargs,
and Resident Oificers

FROM: Rosemary M. Collver. Gensral Counsel
SUBJECT: Guidelins Memorandum Concerning
John Deklswa & Sons, Z8Z NLRE No. 1ga

Iin its recent decigion in Deklewa. tThe socard hsld that:

1. A collective bargaining agresment permitted by
Section 8(f; shall be enfcrcesable through Sections 2{a3{5; and
B{b1{3}.

=z Such agreement Wwill nct act s & coniract oar Lo &
represantation patlilion.
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unit normgll will b2 the single employver's emplovees covered DY
the contract, rather than any multi~empliover unit,

4. Upon the expirsaticon ¢f that Se:tian &{f{}) asgreenent
the signatory unicn will =nicy no presumption ¢f majcrity status
and either party mav repudiate the Sgction 8(f: bargsining
relationghip. 1/

With respect to the first polnu, the Board has

dispensed with anv recu1rement that the eneral Counsel shouw. in
s contracst repudiation case, Thst the Secticon S(f) agreemsnt wWas
converted into & Section 2 agrssment by the union acyguisition

of majority status. In szgance, a repudiaticn of ths contract
will constitute & violation of Secticn &{aiibl & ({37 without
regard to whether the union is the majority representative. I/
Although the maiority statug cof The unlon Can te tested in &
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i/ This memorandum does not atltempt to set forth the full
rationale for these conclilusicons. In this regard, the decision
speaks for itselif.

2/ Ths izsues of whether there are sther 2ection S{arifi-8{biiz)
cbligations during the term of the S{f) contract {e.g. duty o
supply informatien, duiy to nargain about subjecis not coveyed
by contract) zhould be submitted to advics



representation procesding isee Infraj. 1t cannet be unilasterslly
regoived by the emplover's repudiaticon of the ntract. 3.

With respect to the second point, the Board has made it
ci=ar that the Zscticn 5{(f) contract iz noct a contract bar,
Trus. for exsmple, RO, RD, and RM &/ petiticons can be filed anc
processed. However, unlsss and until the union loses an
siection hie emp;“”er must continue to honer the contract. o

1f the union loses the election, tThe empiover and union would be

prohibited. under Sections Si{al)i{Z) and &{D){11{A}, freom entering
into a colliective bargaining reliationship for one vear. I1f the
union wins the election. the emplover must deal with the unicn as
the Ssction 8 reprasentative.

Ag to the third point, the unit in which the Board
would conduct an election would nornslly be fh@ singlie emplove
unit. This would be true sven if the emplcoyer has agreed, 1
coantract or otherwisse, 1o be part of a mult;—employer unit,
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g Tc fourth point, there is ng presumption of
atus aftery the aexpiration of a Secticn &(f) contrac
T of of majeority status, =2ither party can reoudxate

n

Although the union can *hu¢ windicaets its position throusgh a
Section &{a: (5 proceeding., the Beard left open the issus of
whether the union can protest the repudiation throush
picketing. Sse n. 56 of Board’'s Crinicn. Cases presenting
this isgue should be submitted To Advice.

4/ Unlike a normal RM petition, the emplover need not demonstrate
objective congiderations supporting a good faith doubt of
majority status. See n. 42 of Board's opinion. This
principie follows from the fact that a Section 8(f) contract
does not depend upcnh maiority status

S/ It woulid appear that the smplover acis at its peril if I
repudiates the agreensnt based sclely on the lecTion rasuils
rather than waiting for the regoiuticon of any challengss O
chiections Thus, 1if the union’'s election losg is Ultlma 2lv
upheld, the repudiastison wouid be lawful But if it iz mot
upheld, the repudiation would arguably be unlawful

&/ AS with any representation cass. issues of unit and
=ligibility wiil be decided on the facts of ezch fase in The
representation proceseding.



the relaticnszhip at that time. Further, the Beard held (slip op.
pL. Z28-2%9; that the union cannot picket or strike teo reestablish
the relaticonship. 7/

Even if the union hag majoritv gtatus =zt thes time that
it seekes 2 sscond contract, it is clear that the emplover can
nonetheless decline recogn

ted supra, the Board hass said thsat

i
ct,
gnition and insist upon & Beard-conducted
£ t

o trike to r=gain such recognition.

=
election. &8/ Further,
the union cannot pl:ket

0f course., the empliover can voeluntarily eisct to rensew
the relationship after the sxpiration of the Secticn &{f}
contract. However, asbsent further evidence. it would appear that
the renewed relationship remains a Secticon £{(f) relationship. The
question of whether the snsuing negotizticons for new contract
are subject to the duty to bargain in gecod faith in this context
should be submitted to Advice. In additicon. the issus of whether
Section 8{d) notices must be sent, and the wait ing pericods
cbhserved, in this <oniert should be subtmitited te Advice.
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SnTract may renew itself
e Lo terminate it. In such

Bimilarly, the 3Section 8(f)]
& tic
he rensewed contract is

because noe party gave a reqguired nod
circumstances, it would appsar that
another S=ctlion 8(f} contract.
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inally. asfter the sxpiration of a
contract, the emplover may voluntarilyv eiect
union as the Section 9 representative, basesed
of majority status. in such clrcumstances., re may be a
reascnable argument thaet the relsticnship has become a Section ¢
relationship. That is, an emplover that veoeluntarilyv recognizes or
contracte with a majority union is ordinarily considersd o have
entered intoc a full Secticon % relaticonship. And, the Board has
indicated that it deoes not intend to treat unicons in the
constructfion industry less favorably fthan uniong in other
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industries. 27 The Regicn should subnit tc advice any casss

raising the issue of whethesr an smglover’s voluntarvy recognition

7/ The Board’'s pros 1pf1cn on picketing presumably refers to
Section B{b}{7_. Thit the Board has inplicitiv rejected the
poesible argument that the pickerting is lawful becsuse it is
not for initial recognition. Wnitaker Paper Co.. 14% NLEB
731; Frank Wheartiev Pump, 150 NLERE 265 Zection &4b¥i{7F dosme
not however forbid strikes, and. in Curtis Bros.. 282 U.5. Z74
the Supreme Court held that pressure to Secure mincrity
recognition iz not unlawful under Secticn S(ol{1}{A} Cazes
presenting strike issues should be subnmiitted toe Advice.

g7 Linden Lumber., 419 U.5. 201

2/ Zee n. 53 of Board's Opinion.



or veluntary €ntry intc a gsacond contract. based upon the unicn's
vaiid claim of majority status, establishes a Ssction o
relaticnshic

To sum up. The Board regardes the Zection &{f contract
as establishing & "limited” Section @ relaticnship. 107/ It is =
section % relationship in the sense that a repudiation of the
contracty will constitute & Bection &{ari{%) or S8i{bi{3; viclation.
However, unlike a ncormal Section ¢ relationship. & representation
petiticn can be processed during the term of the contract. AnRd.
unlike a normal Secticon 9 relaticnship, the emplover's consent to
pzcome part of a multi-emplover unit will nonethelesz lesave the
unit & gingle-emplover unit for representation-case purpcses.
Finally, unlike a normal 3ecticn 9 rslationship, the unicn iz noet
entitled t¢ an irrebutitable presumption of maioritv status during
the contract tarm or to & rebuttabls presumption of majority
s=tatus thereafter.

The Beard alsoc made 1t clear that the principles set
forth in Deklews apply to all pending cases in whatever stage.
Finally, the Ecard made i1t clear that the Deklewa principles
appiv only to Bection &(f) contvacts. If the emplover recognized
& unicn that had majority status smong & "stable work force’™. the
relationship would be & full Secticn 2 relationship and the
bekleva principles would not apply. 11/

Zubmizsions to advice

If the Region has a case that is cleariv controlled by
Deklews. it may dispose of the case on its own. ALl other cases
including particularlv those cases That pressant issues
specificaliv raised herein. chould be submitted to Advice
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ceenary Zollver
Senparal Counsel
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187 Zee pp. 34-37 of Beard's Opiniony
il/ Ibid
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